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WORLD COURT- 


What's Its History? 
How Effective Is It? 


If your neighbor backs his car over your favorite tulip bed 
or child, you do not have to ask his consent in order to start 
a lawsuit against him. The court will have jurisdiction whether 
he consents or not. 

Yet, in disputes between nations, no nation can be sued 
without its consent. The United States has filed lawsuits in 
the International Court of Justice against the Soviet Union 
four times since 1954 to recover damages for the deliberate 
shooting down of American planes. We also brought similar 
suits against Hungary and Czechoslovakia. In all six cases, 
the International Court of Justice asked defendant states if 
they accepted the jurisdiction of the Court over the dispute. 
In all six cases the defendants said “no.” The Court had no 
choice. Under its Statute (the rules under which it operates) , 
the Court could only dismiss the cases. 

The United Kingdom has had the same frustrating experi- 
ence. In 1956 it sued Argentina and Chile before the Court 
over disputed claims to Antartica. Neither Argentina nor 
Chile would accept the jurisdiction of the Court. 

This rule of international law that a state cannot be sued 
without its consent is of ancient vintage. The King could do 
no wrong and therefore could not be sued by his subjects. 
A sovereign state could not sit in judgment on other sovereign 
states. 

Of course, states can consent to be sued. 

And there are—literally—thousands of recorded decisions in 
lawsuits between states. 

Arbitration, and the Arbitration Policy of the United 
States. The idea of submitting a dispute between two human 
beings, between a labor union and a corporation, or between 
two states to an impartial third party for a binding decision 
on the basis of accepted rules and principles rather than of the 
bargaining power of the contestants is known as arbitration. 

It is essentially a judicial procedure and was practiced by 
political entities in ancient Greece, and before that in ancient 
China and India. 

Powerful states have often been reluctant to resort to arbi- 
tration or judicial settlement, since differences in bargaining 
power are equalized or disregarded before a court. They have 
preferred to rely on their power or on political or on economic 
pressures. 

This has been true even of the United States, which was 
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long regarded as a strong advocate of arbitration. In our early 
days, when we were relatively weak, we consistently submitted 
questions on which we thought we had a strong legal case 
to impartial determination by an international court. Instead 
of bargaining diplomatically from weakness, we preferred 
the vindication of our rights on the basis of the rule of law. 





In the famous arbitrations under the Jay Treaty of 1794, 
the United States and England submitted to arbitration im- 
portant boundary disputes and substantial monetary claims. 
Since then, the United States has resorted to international 
arbitration or claims settlements on almost 100 occasions. The 
cases were all decided on the basis of international law. 

However, after the United States became a world power, 
it declined to submit some of its disputes to arbitration. In 
1908 and 1909 the United States concluded twenty-two arbi- 
tration treaties—known as the Root treaties, after Secretary of 
State Elihu Root—by which it agreed that “differences which 
may arise of a legal nature, or relating to the interpretation 
of treaties existing between the two Contracting Parties, and 
which it may not have been possible to settle by diplomacy, 
shall be referred to the Permanent Court of Arbitration estab- 
lished at The Hague by the Convention of the 29th July 
1899.” But an important and vague exception in all the 
treaties provided that either party could refuse to submit to 
arbitration any question affecting its vital interests, inde- 
pendence or honor. The treaties also provided that before a 
case could be submitted to the Court the parties should con- 
clude a special agreement defining the matter in dispute and 
the powers of the court. This special agreement was to be 
submitted to the Senate for its advice and consent. 

The fact that the Permanent Court of Arbitration was not 
really a court, but a panel of names from which a court could 
be created by agreement of the parties in dispute, may be 
one reason why so few cases were arbitrated under the Root 
treaties. The court had to be created each time, after the 
dispute had arisen. 

A more important reason may lie in the broad and elastic 
nature of the reservations of “vital interests, independence and 
honor.” Any dispute which a state did not wish to submit to 
impartial decision could easily be labelled one which affected 
its vital interests. 

In the late 1920's Secretary of State Kellogg tried his hand 
at formulating more workable arbitration treaties, which were 
concluded by the United States with 28 other states. 

In one important respect the Kellogg treaties differed from 
the Root treaties. The old reservations of vital interests, inde- 
pendence and honor were abandoned. Instead, the Kellogg 
treaties excluded from the obligation to arbitrate: “any dispute 
the subject matter of which . . . is within the domestic juris- 
diction of either of the High Contracting Parties.” 

Careful examination of the negotiations leading to the con- 
clusion of the Kellogg treaties reveals that the United States 
and the other parties regarded international law as providing 
the criterion for determining whether or not a dispute falls 
within the domestic jurisdiction of a party. 

Nevertheless, some writers have pointed out that it has 
been the traditional policy of the United States to reserve 
such determinations to itself. The fact that under the Kellogg 
treaties no dispute could be submitted to arbitration except 
on the basis of a special agreement permitted the United States 
to refuse to arbitrate any dispute relating to a matter it de- 


termined to be domestic. It is noteworthy that only one case 
has been arbitrated under any of the Kellogg arbitration 
treaties. 

From Arbitration to Judicial Settlement. In his Survey 
of International Arbitration, 1791-1938, Dr. A. M. Stuyt lists 
about 400 international arbitrations between states during that 
150-year period. In each case the court of arbitration had to 
be created by the parties in dispute after the dispute had 
arisen. The judges had to be named, the dispute defined and 
the applicable law agreed on. The inability of states engaged 
in acrimonious disputes to agree on these questions obviously 
limited the number of disputes submitted to arbitration. 

Dreams of a permanent international court which would not 
have to be created after a dispute arose but which would 
always be available to interested parties were frustrated at the 
lst and 2nd Hague Peace Conferences in 1899 and 1907. 
Every state wanted a judge on such a court and so large a 
body could not function effectively as a court. 

The Hague Peace Conferences therefore established the 
so-called Permanent Court of Arbitration, which is still in 
existence, but which is not a court. It is a panel of names 
from which a court can be created after a dispute has arisen 
by states able to agree to this procedure. 

Twenty-four international tribunals were created and func- 
tioned between 1902 and 1956. The United States has been 
a party to seven. 

When the League of Nations was established in 1920, 
provision was made for the creation of a Permanent Court of 
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International Justice. Elihu Root provided the formula which 
solved the long-debated problem of the composition of such 
a court. Instead of representing states (in which case every 
state would want a judge on the court), the judges were to 
be elected regardless of nationality on the basis of high judicial 
qualifications or their recognized competence in international 
law. No two judges should be from the same country and the 
court as a whole should represent “the main forms of civiliza- 
tion” and “the principal legal systems of the world.” 

This made possible the creation of the Permanent Court of 
International Justice. Between 1922 and 1939, the Court dealt 
with over 60 cases, including 28 requests for advisory opinions. 
It made significant contributions to the development of inter- 
national law, and compliance with its judgments was never 
refused by the losing party. 

There was always a distinguished American judge on that 
Court—in turn, John Bassett Moore, Charles Evans Hughes, 
Frank B. Kellogg, and Manley O. Hudson—but the United 
States never accepted the jurisdiction of the Permanent Court 
of International Justice or became a party to its Statute. The 
isolationism of the 1920’s and the fear of the League of 
Nations had led to a reversal of the earlier policy by which 
the United States had been a strong advocate of judicial settle- 
ment of international legal disputes. 

The San Francisco Conference of 1945, which drafted the 
United Nations Charter, decided to create a new court—the 
International Court of Justice—but to keep it as much as 
— like the old Permanent Court. A majority of states 

avored giving the Court compulsory jurisdiction, but the 
United States and Soviet Russia opposed this. Since, by the 
Charter, all Members of the United Nations “are ipso facto 
parties to the Statute of the International Court of Justice,” 
states favoring compulsory jurisdiction feared that to insist 


on this principle might keep the U.S. and the U.S.S.R. from 
joining the United Nations. The acceptance of the Court's 
compulsory jurisdiction was thus made “optional,” as it had 
been under the statute of the old Permanent Court. 


The Jurisdiction of the International Court of Justice. 
Eighty-two Members of the United Nations, plus Liechtenstein, 
San Marino and Switzerland, are parties to the Statute of the 
Court. Being a “party” to the Statute obligates a state to pay 
its share of the expenses of the Court and permits it to partici- 
pate in the election of judges, and to resort to the Court for 
the decision of legal disputes under certain conditions. 

These conditions are contained in the Court’s Statute and 
in treaties or declarations by which states agree to accept the 
Court’s jurisdiction. 

Under the Statute, the Court is limited in two ways: (1) it 
cannot take jurisdiction over the subject-matter of a dispute 
unless it is a legal dispute involving questions of international 
law; and (2) it cannot take jurisdiction over the parties to a 
dispute unless all of them accept its jurisdiction. 

The first limitation is to prevent the Court from deciding 
political disputes or disputes falling within the domestic juris- 
diction of a state. 

The second limitation means that the jurisdiction of the 
Court is based on consent by the parties in dispute. 

The Court has leaned over backwards in refusing to take 
jurisdiction unless it is certain that all parties to a case have 
clearly accepted its jurisdiction. 

This consent, according to the Statute and the decisions of 
the Court, can be expressed in various ways. If the parties in 
dispute conclude a special agreement between themselves 
agreeing to submit a specific case to the Court, the jurisdic- 
tion of the Court is called “voluntary” precisely because the 
parties have consented to the Court's jurisdiction over the case 
submitted by them. A state can also give its voluntary consent 
to jurisdiction after proceedings have been brought against it 
before the Court, even though it had not previously consented 
to jurisdiction. When the United States sued Soviet Russia, 
Hungary and Czechoslovakia in the plane-shooting cases, it 
knew that the defendant states had not accepted the jurisdic- 
tion of the Court but it expressed the hope that they would 
voluntarily accept jurisdiction, as, for example, Albania did 
when sued by the United Kingdom in the Corfu Channel case. 
Their refusal to do so meant that the Court lacked jurisdiction. 

It was objections to a system under which a court lacked 
jurisdiction without the consent of the defendant which led 
many states to propose in 1945, while the U.N. Charter was 
being written, that the jurisdiction of the International Court 
of Justice should be obligatory over all questions of interna- 
tional law. The compromise adopted at San Francisco provided 
that, although the jurisdiction of the International Court of 
Justice would be based on consent, a state could give its con- 
sent in advance to accept the “compulsory” jurisdiction of the 
Court. 


Acceptance of Compulsory Jurisdiction. Of the 85 
states party to the Court's Statute, 39 today, including the 
United States, accept the Court’s compulsory jurisdiction. Most 
states making such declarations have limited their acceptance 
of the Court’s compulsory jurisdiction by reservations, limita- 
tions or conditions. The Court has held on several occasions 
that, on the basis of reciprocity, a defendant state which has 
accepted compulsory jurisdiction without reservations may 
evade the jurisdiction of the Court by availing itself of reserva- 
tions contained in plaintiff's declaration. 

The principle of reciprocity is essential so that the Court 
can do justice—the parties appearing before it must be treated 
on a basis of equality. However, reciprocity has two important 
effects: (1) it limits the Court’s jurisdiction even in relation 
to states which had not regarded it essential to protect them- 
selves by a reservation, but later take advantage of the other 
Party’s reservations; and (2) states are learning, with growing 
surprise, that their own reservations boomerang under the 


reciprocity rule and can be used against them when they are 
plaintiffs. It is only recently that United States officials have 
come to a realization of this disadvantage of the Connally 
Amendment reservation. 

The Connally Amendment Reservation. By a long line 
of decisions the Court has consistently held that if a matter 
is governed by international law it does not fall within the 
domestic jurisdiction of a state. The concept of “domestic 
jurisdiction” is thus relative. Matters like immigration or the 
tariff fall within the domestic jurisdiction of a country (and 
therefore outside the jurisdiction of the World Court) unless 
a state has incurred obligations under international law, or 
concludes treaties, on the subject. 

This is the concept of domestic jurisdiction established by 
international law and it was accepted by the Senate Foreign 
Relations Committee in 1946 when it unanimously (including 
Senator Tom Connally, Chairman) recommended that the 
United States deposit a declaration accepting the compulsory 
jurisdiction of the International Court of Justice, subject to 
reservations, one of which excluded: “disputes with regard 
to matters which are essentially within the domestic jurisdic- 
tion of the United States.” 

This would have left the determination of whether or not 
a dispute related to a matter falling within our domestic juris- 
diction to the Court. However, on the basis of a memorandum 
by Mr. John Foster Dulles (not at that time Secretary of 
State), Senator Connally moved the attachment to our pro- 
posed declaration of the fateful six words: “as determined by 
the United States.” 

The Senate, on August 2, 1946, adopted the Connally 
Amendment by a vote of 51 to 12, and then adopted, by a 
vote of 60 to 2, the resolution recommending that the Presi- 
dent deposit a declaration accepting the Court's compulsory 
jurisdiction subject to the reservations. The President de- 
posited such a declaration on August 26, 1946, and it is still 
in force, subject to termination on six months notice. 

The peremptory United States domestic jurisdiction reserva- 
tion was copied, with slight variations, by France, India, 
Liberia, Mexico, Pakistan, The Sudan, and the Union of South 
Africa; but France and India have since abandoned it in the 
face of widespread criticism of the Connally formula, and the 
fact that it backfired against France when invoked by Norway 
in the Norwegian Loans case. 

The principal objection to the peremptory domestic juris- 
diction reservation is that it is in direct contradiction with 
paragraph 6 of Article 36 of the Court’s Statute by which “In 
the event of a dispute as to whether the Court has jurisdiction, 
the matter shall be settled by the decision of the Court.” Some 
judges on the Court are of the opinion that the U.S. reserva- 
tion is invalid and that this invalidity nullifies the whole U.S. 
declaration. If doubts persist as to the validity of the United 
States declaration of acceptance, it is time to re-examine the 
question. 

President Eisenhower, in his State of the Union message 
of January 9, 1959, called for such a re-examination and urged 
“that the rule of law may replace the rule of force in the 
affairs of nations.” In the message of January 7, 1960, he 





said: “There is pending before the Senate a resolution which 
would repeal our present self-judging reservation. I support 
that resolution and urge its prompt passage. If this is done, 
I intend to urge similar acceptance of the Court’s jurisdiction 
by every member of the United Nations.” 





At the 1959 meeting of the American Bar Association, the 
Attorney General of the United States, Hon. William P. 
Rogers, recalled that “both Secretary of State Dulles and 
Secretary of State Herter supported a proposal in the Senate 
of the United States to strengthen the International Court of 
Justice by repealing the so-called Connally Amendment.” 
Every President of the United States since World War I— 
he added—“has advocated the submission of international 
legal disputes to a judicial tribunal.” The Court’s Statute “ex- 
plicitly limits its jurisdiction to international legal disputes,” 
he pointed out. “By the plain terms of its grant, it has no 
jurisdiction over domestic matters.” We could therefore safely 
withdraw the reservation expressed in the Connally Amend- 
ment. 


These views of prominent American statesmen are a reflec- 
tion of widely held criticisms of the Connally Amendment. 
The American Bar Association has consistently opposed it 
since 1946. In 1959, the American Society of International 
Law, which rarely adopts resolutions, called for the withdrawal 
of the reservation. The Institut de Droit International, com- 
posed of distinguished international lawyers all over the world, 
in September, 1959, unanimously adopted resolutions urging 
more widespread resort to the International Court of Justice, 
the withdrawal of reservations making the acceptance of com- 
pulsory jurisdiction illusory, and acceptance of the principle 
that recourse to the Court or to arbitration is not an unfriendly 
act, but a normal method of settlement of international legal 
disputes in a community which has by the United Nations 
Charter renounced recourse to force for the settlement of 
international disputes. 


On the other hand, the Texas State Bar Association, at its 
annual convention on July 4, 1959, adopted a resolution 
opposing withdrawal of the Connally Amendment, urging 
Texas Senators “as they love their country to vote against” 
its repeal as threatening seriously to impair the sovereignty of 
the United States. 

The main issue, of course, relates to the peremptory domestic 
jurisdiction reservation of the United States. The essence of 
the objection to it lies in its attempt to usurp for the United 
States the Court’s own function of deciding disputes as to its 
jurisdiction. We are also becoming aware that such a reserva- 
tion can backfire and prevent us from being plaintiffs; and 
we may wonder whether the Connally reservation may not be 
more dangerous to United States interests than protective 
thereof. 

United States acceptance of the compulsory jurisdiction of 
the International Court of Justice in 1946 marked a significant 
change in our traditional policy. We consented in advance 
to the jurisdiction of the Court over “any question of interna- 
tional law” in any case brought against us before the Court. 
The Connally Amendment was a last-ditch effort to restrict 
the scope of that significant change by attempting to reserve 
to ourselves—contrary to the Statute of the Court—the faculty 
of determining whether or not the question was one of inter- 
national law or of domestic jurisdiction. 

In the year 1960 we are asking ourselves these questions: 

What s U.S. policy be concerning the role of the rule 
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